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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



THE SCHOOL FOR ARTS 
IN LEARNING ("SAIL") 
PUBLIC CHARTER SCHOOL 

Plaintiff 



MICHELLE HAWKINS, et. al. 



Defendants 



Civil Action No. 06-1821 (TFH) 



ANSWER OF DEFENDANT HAWKINS TO THE COMPLAINT 
COMES NOW defendants, Michelle Hawkins, as next friend of the minor child, D.H., 
and D.H., individually (hereinafter "Defendant Hawkins"), by and through their attorney, to the 
Complaint state as follows: 



1. Defendant Hawkins admits the allegations contained in Paragraph 1 of the Complaint. 

2. Defendant Hawkins admits that SAIL is its own Local Education Agency ("LEA"), but 
denies that SAIL is an LEA only under the IDEA. SAIL is an LEA under all applicable 
education laws, statutes and regulations, including the District of Columbia Municipal 
Regulation. 

3. Defendant Hawkins admits the allegations contained in Paragraph 3 of the Complaint. 

4. Defendant Hawkins admits the allegations in sentences one and two of Paragraph 4. The 
remaining allegations in paragraph 4 are conclusions of law and/or of the pleader to 
which no response is required. If a response is required, then the same allegations are 



Case 1:06-cv-01 821 Document 7 Filed 02/02/2007 Page 2 of 12 

denied. 

5. As to Paragrapli 5 of tlie Complaint, Defendant Hawkins admits that D.H. is 14 years old 
and attended SAIL through seventh grade, however denies that he stopped attending 
SAIL in March of 2006 because he stopped attending SAIL at the end of the 2005-2006 
school year. 

6. Defendant Hawkins admits the allegation contained in Paragraph 6 of the Complaint. 

7. Defendant Hawkins admits the allegations contained in Paragraph 7 of the Complaint. 

8. Defendant Hawkins admits the allegations contained in Paragraph 8 of the Complaint as 
to the substance of the due process hearing request, but denies that those were the only 
allegations contained in the due process hearing request. 

9. As to Paragraph 9, Defendant Hawkins denies that there was an lEP dated March 15, 
2006. However, Defendant Hawkins admits that there was an lEP dated March 16, 2006 
that contained the services described in Paragraph 9 of the Complaint. Defendant 
Hawkins denies that the March 16, 2006 lEP is D.H.'s current lEP. 

10. Defendant Hawkins admits that the evaluations listed in Paragraph 10 were conducted on 
D.H., however Defendant denies that they are the most recent evaluations of D.H. 

1 1 . Defendant Hawkins denies the allegations contained in Paragraph 1 1 of the Complaint. 

12. The allegations contained in Paragraph 12 of the Complaint are conclusions of law and/or 
of the pleader to which no response is required. If a response is required, then the same 
allegations are denied. 

13. Defendant Hawkins admits that the described Motion was filed by SAIL, however the 
validity of the assertions outlined in Paragraph 13 as to the substance of that Motion are 
denied. The last sentence is admitted. 



Case 1:06-cv-01 821 Document 7 Filed 02/02/2007 Page 3 of 12 

14. Defendant Hawkins admits sentence 1 of paragraph 14 of the Complaint. Defendant is 
without sufficient knowledge to admit or deny the allegation in sentence 2. As to 
sentence 3, Defendant admits that SAIL stated it was not an appropriate setting and 
admits that the parent requested the placements listed, but denies the remaining 
allegations in sentence 3. Defendant denies the allegations in sentence 4. 

15. Defendant Hawkins admits that a Motion was filed as stated in Paragraph 15 of the 
Complaint, however. Defendant is without sufficient knowledge to admit or deny why 
that Motion was filed. Sentence 2 is denied. As to sentence 3, Defendant is without 
sufficient knowledge to admit or deny that allegation. 

16. Defendant Hawkins admits sentences 1 and 2 of Paragraph 16 of the Complaint. 
Defendant lacks sufficient knowledge to admit or deny the allegation in sentence 3. 
Sentence 4 is denied. The Defendant admits sentence 5. 

17. Defendant Hawkins denies the allegations in sentence 1 of Paragraph 17 of the Complaint 
and admits sentence 2. 

18. Defendant Hawkins admits the allegations contained in Paragraph 18 of the Complaint. 

19. Defendant Hawkins admits the allegations contained in Paragraph 19 of the Complaint as 
to the actions ordered by the hearing officer's decision, but denies that these are the only 
orders contained in that decision. 

COUNT I 

20. The Defendant incorporates by reference all her prior statements in Paragraphs 1- 19 in 
response to Paragraph 20 of the Complaint. 

21. The allegations contained in Paragraph 21 of the Complaint are conclusions of law and/or 
of the pleader to which no response is required. If a response is required, then the same 



Case 1:06-cv-01 821 Document 7 Filed 02/02/2007 Page 4 of 12 

allegations are denied. 

COUNT n 
22. The Defendant incorporates by reference all her prior statements in Paragraphs 1-19 in 

response to Paragraph 22 of the Complaint. 
23-25. The allegations contained in Paragraphs 23-25 of the Complaint are conclusions of law 
and/or of the pleader to which no response is required. If a response is required, then the 
same allegations are denied. 

COUNT III 

26. The Defendant incorporates by reference all her prior statements in Paragraphs 1-19 in 
response to Paragraph 26 of the Complaint. 

27. The allegations contained in Paragraph 27 of the Complaint are conclusions of law and/or 
of the pleader to which no response is required. If a response is required, then the same 
allegations are denied. 

COUNT IV 

28. The Defendant incorporates by reference all her prior statements in Paragraphs 1-19 in 
response to Paragraph 28 of the Complaint. 

29. The allegations contained in Paragraph 29 of the Complaint are conclusions of law and/or 
of the pleader to which no response is required. If a response is required, then the same 
allegations are denied. 

COUNTY 

30. The Defendant incorporates by reference all her prior statements in Paragraphs 1-19 in 
response to Paragraph 30 of the Complaint. 

3 1 . The allegations contained in Paragraph 3 1 of the Complaint are conclusions of law and/or 
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of the pleader to which no response is required. If a response is required, then the same 
allegations are denied. 

COUNT VI 

32. The Defendant incorporates by reference all her prior statements in Paragraphs 1-19 in 
response to Paragraph 32 of the Complaint. 

33. The allegations contained in Paragraph 33 of the Complaint are conclusions of law and/or 
of the pleader to which no response is required. If a response is required, then the same 
allegations are denied. 

COUNT vn 

34. The Defendant incorporates by reference all her prior statements in Paragraphs 1-19 in 
response to Paragraph 34 of the Complaint. 

35. The allegations contained in Paragraph 35 of the Complaint are conclusions of law and/or 
of the pleader to which no response is required. If a response is required, then the same 
allegations are denied. 

Defendant Hawkins denies all allegations not previously admitted or otherwise answered, 
and admits no allegations unless clearly so stated above. 

DEFENSES AND AFFIRMATIVE DEFENSES 

The Complaint fails to state a claim upon which relief can be granted. 
The Hearing Officer's Decision is supported by substantial evidence in the administrative 
record and therefore should be affirmed. 

The Complaint cites incorrect factual allegations to support its claims. 
As to Claims I and II, neither Motion was supported by case law or statute. 
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COUNTERCLAIMS 

JURISDICTION 

36. Jurisdiction of this Court is founded upon Rule 13 of the Federal Rules of Civil 
Procedure, allowing counterclaims to be stated against an opposing party in a Defendant's 
Answer to the Compliant. 

37. Lidependent jurisdiction arises from 20 U.S.C. § 1400 et seq. and 42 U.S.C. § 1983 as to 
the non-implementation of a final administrative order; 20 U.S.C. §1400 et seq. and 
DCMR Title 5 which authorize actions to collect fees as prevailing party in IDEA 
administrative matters; and 20 U.S.C. §1400 et seq. and DCMR Title 5 which confer 
rights to students with disabilities and their parents. 

FACTS 

38. The Hearing Officer's Decision, issued on September 19, 2006 in the matter of D.H., 
found as a conclusion of law that Defendant Hawkins was the prevailing party in that due 
process proceeding. 

39. The Hearing Officer's Decision ordered SAIL to reimburse Defendant Hawkins for all 
reasonable attorneys' fees. 

40. On September 28, 2006, Defendant Hawkins, through counsel, submitted an attorneys' 
fee invoice to Plaintiffs counsel with a request for payment. 

41 . SAIL has not made any payments pursuant to that attorneys' fee invoice. 

42. The Hearing Officer's Decision ordered SAIL to convene an lEP meeting at the Katherine 
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Thomas School to review and revise D.H.'s lEP and to discuss any issues related to the 
implementation of the compensatory education award enumerated in the Hearing 
Officer's Decision. 

43. SAIL did not schedule, convene or participate in any lEP meetings convened at the 
Katherine Thomas School to review and revise D.H.'s lEP or to discuss any issues related 
to the implementation of the compensatory education award enumerated in the Hearing 
Officer's Decision. 

44. The Hearing Officer's Decision ordered SAIL to convene a meeting at the Katherine 
Thomas School to discuss and determine if ESY services are warranted. The Hearing 
Officer's Decision also ordered SAIL to fund ESY services for D.H. for the Summer 
2007 if it is determined that ESY is required. 

45. SAIL has not convened any meetings to discuss and determine if ESY services are 
warranted, nor arranged for funding of ESY if those services are warranted. 

46. The Hearing Officer's Decision ordered SAIL to fund forty-six hours of after school 
tutoring for reading at the Katherine Thomas School. 

47. SAIL has not made any payments to the Katherine Thomas School to fund forty-six hours 
of after school tutoring for reading. 

48. The Hearing Officer's Decision ordered SAIL to fund twenty-three hours of after school 
tutoring in study skills and organization at the Katherine Thomas School. 

49. SAIL has not made any payments to the Katherine Thomas School to fund twenty-three 
hours of after school tutoring in study skills and organization. 

50. The Hearing Officer's Decision ordered SAIL to fund Kurzweil 3000 Learn Station 
software and Inspiration or CoWriter or Write Out Loud software. 
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5 1 . SAIL has not funded Kurzweil 3000 Learn Station software nor Inspiration software nor 
Co Writer software nor Write Out Loud software for D.H. 

52. D.H. began attending SAIL on August 28, 2006. 

53. The Hearing Officer's Decision ordered SAIL to fund D.H. at the Katherine Thomas 
School including transportation for the 2006-2007 and the 2006-2007 [sic] school years. 

54. On October 17, 2006, Richard Pavlin, the Executive Director of the Katherine Thomas 
School, sent an invoice for tuition payment to Mr. Lawrence Riccico, CEO of SAIL and 
to counsel for SAIL. That invoice totaled $4,414.30 for tuition and related services for 
the period August 28, 2006 through September 20, 2006. According to that letter, 
payment by SAIL was due within 10 days of receipt of that invoice. 

55. On November 16, 2006, Suellyn Sherwood, Director of Operations for the Katherine 
Thomas School, sent an invoice for tuition payment to Mr. Riccico. That invoice totaled 
$3,803.20 for tuition and related services for the month of October 2006. According to 
that letter, payment by SAIL was due within 10 days of receipt of that invoice. 

56. On November 16, 2006, Mr. Pavlin copied counsel for SAIL on a letter stating that 
because of SAIL's non-payment of tuition, the Katherine Thomas School was planning to 
discharge D.H. from its program. That letter stated that the discharge would take place 
unless SAIL immediately paid the outstanding balance and made arrangements to pay the 
remaining tuition each month when due. 

57. SAIL has not made any tuition payments on behalf of D.H. to the Katherine Thomas 
School. 

58. The Hearing Officer's Decision ordered that the Order was effective immediately. 

59. SAIL did not at any time file a Motion to Stay in this Court in relation to any of the 
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actions ordered in tlie Hearing Officer's Decision nor lias SAIL complied with any 
provisions of the Hearing Officer's Decision. 

COUNT I 

60. Defendant Hawkins repeats and realleges paragraphs 38 through 59. 

61 . SAIL failed to implement a final hearing officer's decision as it relates to the funding of 
ordered compensatory education and the convening of the ordered MDT meeting to 
discuss issues related to the implementation of that compensatory education. SAIL's 
failure is in violation of that administrative order, issued pursuant to 20 U.S.C. §1400 et 
seq., and in violation of 42 U.S.C. §1983. In addition, SAIL failed to motion this Court 
for a stay of that order and instead, for the nearly five months since the issuance of the 
order, simply ignored the order. 

COUNT n 

62. Defendant Hawkins repeats and realleges paragraphs 38 through 59. 

63. SAIL failed to implement a final hearing officer's decision as it relates to the convening 
of the ordered lEP meeting at the Katherine Thomas school to review and revise D.H.'s 
lEP. SAIL also failed to attend any lEP meetings convened by the Katherine Thomas 
School to review and review D.H.'s lEP. SAIL's failure is in violation of that 
administrative order, issued pursuant to 20 §U.S.C. 1400 et seq., and in violation of 42 
U.S.C. §1983. In addition, SAIL failed to motion this Court for a stay of that order and 
instead, for the nearly five months since the issuance of the order, simply ignored the 
order. 
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COUNT III 

64. Defendant Hawkins repeats and realleges paragraphs 38 through 59. 

65. SAIL failed to implement a final hearing officer's decision as it relates to the convening 
of an MDT meeting to discuss and determine if ESY services are warranted and, if those 
services are warranted, to fund ESY. SAIL's failure is in violation of that administrative 
order, issued pursuant to 20 §U.S.C. 1400 et seq., and in violation of 42 U.S.C. §1983. In 
addition, SAIL failed to motion this Court for a stay of that order and instead, for the 
nearly five months since the issuance of the order, simply ignored the order. 

COUNT IV 

66. Defendant Hawkins repeats and realleges paragraphs 38 through 59. 

67. SAIL failed to implement a final hearing officer's decision as it relates to the funding of 
tuition, including transportation, to the Katherine Thomas School. To date, SAIL has 
made no payments for tuition or transportation. SAIL's failure is in violation of that 
administrative order, issued pursuant to 20 §U.S.C. 1400 et seq., and in violation of 42 
U.S.C. §1983. In addition, SAIL failed to motion this Court for a stay of that order and 
instead, for the nearly five months since the issuance of the order, simply ignored the 
order. 

COUNTY 

68. Defendant Hawkins repeats and realleges paragraphs 38 through 59. 

69. SAIL failed to implement a final hearing officer's decision in violation of that 
administrative order, issued pursuant to 20 U.S.C. §1400 et seq., and in violation of 42 
U.S.C. §1983. As a result, SAIL is responsible for attorneys' fees and costs pursuant to 
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42 U.S.C. §1983 and §1988 incurred by the parent as a result of that non-implementation. 
Those fees and costs include all work performed to try to secure compliance with all 
provisions of the Order and work performed to preserve the ordered school placement at 
the Katherine Thomas School. Because of SAIL's failure to pay the ordered tuition to 
Katherine Thomas, the school decided to discharge the student by a certain date. That 
imminent threat of discharge required a significant amount of legal work in order to 
preserve the student's ordered placement. That work was a direct result of SAIL's non- 
compliance with the hearing officer's decision and of SAIL's failure to motion this Court 
for a Motion to Stay that hearing officer's decision. 

COUNT VI 

70. Defendant Hawkins repeats and realleges paragraphs 38 through 59. 

71 . Defendant Hawkins was the prevailing party in the due process hearing against SAIL and 
is therefore entitled to reasonable attorneys' fees and costs under the IDEA. Because 
SAIL is a public charter school, those attorneys' fees are not subject to the fee cap 
imposed by the District of Columbia Appropriations Act because that cap applies only to 
special education suits brought against the District of Columbia Public Schools. An 
invoice for work completed at the administrative level was properly submitted to SAIL 
and is due with interest. 

WHEREFORE, Defendant Hawkins respectfully requests this Court to: 

1 . Issue a judgment for Defendant Hawkins and against the Plaintiff on all 
aforementioned counterclaim counts. 

2. Order Plaintiff SAIL to immediately implement all provisions of the September 19, 
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2006 hearing officer's decision. 

3. Order payment of tlie attorneys' fees invoice submitted to SAIL witli interest due to 
Defendant Hawkins as tlie prevailing party in an IDEA action arising from tlie Hearing Officer's 
Decision issued September 19, 2006. 

4. Order reasonable attorneys' fees and costs pursuant to §1983 and §1988 based on the 
non-implementation of the final administrative order, issued on September 19, 2006, outlined 
above. 



5. Order reasonable attorneys' fees and costs under the IDEA for defending the current 



claim. 



6. Grant such other relief as the Court deems just and proper. 

Respectfiilly submitted, 

/s/ Donna L. Wulkan 

Donna L. Wulkan 

D.C.Bar No. 370961 

1765 N Street, N.W. 

Carriage House 

Washington, D.C. 20036 

202-682-3909 

202-955-1015 (facsimile) 

Attorney for Defendant Hawkins and D.H. 

Copies electronically served on parties. 

February 2, 2007 
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In the Matter ofD,B. 

Axi. index of names is attached hereto for the benefit of the parties. The index will 
permit the parties to ideniiJV specific witnesses and ottier fclevant persons. The index is 
designed to t>e detached befott release of this Decision as a public record. 



INDEX OF NAMES 



Child 



DoTnindque Hawkjlas 



Child's ParentCs) (apecific reiationsbip) 



Michelle Hawkins, Mother 



Quid/parent's Represcmtativc 



Doona L. WwJjcan. E-sqiJire 
Gina Beck, Esquire 



School's RcproiaeQtattvg 



Paul PalUm. Esquire 



POPS Representative 



Quiane Ham s Undsey 



Coordinator 



Katheriae Thomas School 



Special £du<>ation Coordinator 



Pediatric Neuropgycholggy 



Jepna Umansky 



Dr. Joettfi James 
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In the Matter of D.K 



Jurlsdjiction 

The Due Process Hearing was convetiad and ^s Older is written 
pursuant to Public Ljtw 108-446^ tha Indiyiduah ^vith Disabilities Education 
ImprcvemntAct of 1997 (I.D.E.IA.}, 20 U,S.C.; 5 D.C.M.R. Section 3000.; 
Sectioo 143 of tli9 P.C. Appropriations Act, efFecdve October 21, 1998; and 
the Rules of tlic Boacrd of Educaiioti of the District of Columbia. 

Introdnctjloii 

Petitioner is a fourteeo year old student atie;niding SAIL Public Charter Sojhool. 
On June 23, 2006, Petitioner submitted a hearing request alleging that SAIL Public 
Charter Scbool failed to; 

1. develop an appropriate JDEP incltiding but not limited to developing 
appropriate goals and an. appropriiate disability classificatiott; 

2. issue an appropriate notice of placement; 

!?. provide for and deliver appropriate instructional and related services; 

4. evaluate the Petitioner in all areas of suspected disability; 

5. ensure Petitiouar makes adequate progress in his academic prograin; 
and, 

6. provide appropriate special education imixuction and therefore provide 
an aprpropriate placcjtofunt. 

A heating wa$ convened on August 30 2006 at 9:00 sxA at DCPS Headquarters, 825 
Noriii Capitol Street, N.E., 8'^ Floor, Wasbtngton, .OT. 20002. Petitioner submitted 
disclosures labeled Pl-Pt7 and SAIL Public Charter school sought to ad^roit SAEXII- 
SAIL-OS these dii?clr>sures -were returned to the Respondent pursuant to a motion for 
exclusion by Petitioner due to the fact that the disclostires were received by Petitioner 
outside of the five day disclosurc rule. Respondent argued that the documents iaduded 
in the disclosure vvere already in Petitioner's possession and that the disclosures were 
untimely because Respondent initially believed that the hearing was scheduled for 
August 31, 2U06. 

The second pMiminary issue argued in this case related to pre-hee.rin£ rnntions 
submitted by the Respondent The initial pre-hearing motion argued that the matter 
should be dismissed ainoe DCPS was not nanied as a tespondent DCPS submitted & 
motion in opposttion. Chief Hearing Officer Smith ruled on this motion and it -was 
denied on July 1 3, 2006. Chief Hearing Officer Smith dctermiacd that, 

The aJlcgatlons in the Complaint coneetnmg a denial of FAPE 
are against bAIL. Funhermore..the Complaiut docs not state 
facts alleging that DCPS has denied the student FAPE, 
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fnth^ Matter of D.E 

notwithstanditig the parents requested remedy of a pkcemeiit. 
Arfdirionally, based on Xlcs^ aUegation^ in the Compiiaijit, SAIL, 
as its own LEA, may be able to provide the relief requested 
should it be detennlned that there was a denial of FAPE. 
Accordingly, Respondeat SAlL's "Motion to DiamJ.ss or In the 
Altemative Motion to Join m a Necessary Party," is Denied. 
iX;PS' "Motion to DisuLiss" conocmiutg it being * party is 
Granted, See Order dated My 13, 2007 [should be 2006]. 

Respondent reentered its Motion to Join a Necessary Partj' as a preliminary matter 
orgmng that now ±si. DCPS participated in a placement meeting and issued a prior notice 
of Placeroent to Prospect, DCPS is a necessary party, Respondent further argued that 
SAIL can not issue a placement outside of its jurisdiction and that the rulijng of Chief 
Hearing Officer Smith is no longer relevant. Kespowideat was uoabk uj identify any 
■binding statutorj' authority or case law which supported the aigument that DCPS 
"participiation" in a "placement raeeiiug* constituted! (1) an e-ffective prior notice of 
placement: prior notice to DCPS as the SEA that it was unable to meet the Petitioner's 
educational wecdsj and, or an efifectjve joiner of DCPS as a party to the complaint for 
these reasons Respondent's second preliminary motion was ovennled. 

j ; Counsel for Respondent chose to depart prior to the adjovcrament of tihe hearing, 

The Special Education Coordioator of SAIL Public Charter School departed with her 
counsel prior to the adjoununent of the hearing. 

Prior txy the adjournment of the hearing but after the departure of Respondent's 
counsel this hearing ofEiccr agreed to leave the record opgo for Petitioner to submit the 
following documcsnts in Ijcu of a fonnaJ closing argument nnd to .<JUpplement the ijntfomiaJ, 
closing rendered; 

).. eopias of U.S. Di.strict Court cases regarding chatter schools, 

2. a proposed compensatory education plaa; and, 

3, a copy of Section 3 1 9 of the DCMR. 

Petitioner also included a summary chart of the U.S. District Court cases which was not 
used in this hearing officer's detertninatioru 

The hearing officer also received Plaintiffs Opposition to Defendant's September 
if 2006 Cling of a /'rytscips and a copy of on amicus brief filed in The Blsr.kTnsri>'.Totia3 
Class Action Suit Petitioner argues that Respondent voluntarily wmved his right to 
conduct a closing argument when counsel departed prior to the adjournment of the 
hearing. The hearing office agrees that the Respondent specifically waived his right to a 
verbal closing argument prior to exiting the hcarirtg before adjourmncnt However, there 
was no convergation in Respondent's presence regarding the consideration of written 
dosrne arguments. Without such clarity to RcspoTrdcnt, this hearing officer would 
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ccmsid^ the post iicarmg motion as a matter of squiiy smcc post ncamag aunuu0t*iwib 
were peraiitteid for the Petitioner. 
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In the Matter ofD.E 



However, since Respondent's disclosures were excluded fix>m the jtecord, 
pursuant to the five day disclosure rule, this hearing officer has no recgrd of 
Respondent's answer to Petitioner's complaint Any assertions in the Praecipe wotild 
bave to have been consistent witti Re^jondent's ari^wer to wWct tbc liooring ofiScet has 
DO access. A new or additional legal ai^ument not be pleaded in the answer could 
severely pi'«judico Petitioner's case aod compromise Petitioner's ability to adequately 
represent hef client The hearing officer's inability to isolate issues or defenses in the 
Praecipe whieb, the Petitioner would not have had notice to rsquines that the assertions of 
the PrMcip€ be given very limited weight 

The hearing ofi6cer also notes and that the Respondent's Fraecpe and BlauKmao 
Amicus Brief were not leceived by the hearing officer prior to September 18, 2006. TWs 
hearing was alerted to its existence by the PedtiontT's Oj^position filed on September 1 1, 
2006. The heating officer called Counsel for Respondent and re<iuestfld that ijie 
documents be resent ta hw home facsixnilc on September 19, 20Q6. 

"Wimess for SAIL PuWifi Charter ScbnnI 

Jenna Umansky, Special Education Coordinator, SAIL Public Charter School 



Witneases for Petitioner 

Midiellc Hawkins, Mother 

Dr. Joette James, Pediatric Neuropsychologist Fellow, Children's National 

Medical Cvntec 
Debbie Loud, Admissions Coordinator, Katherina Thomas School 



Findings of Fact 

1 . Petitioner is a fourteen year old attending SAIL Public Charter School.' 

2, Fetitioh<W' attended SAIL Public Charter School for seven years. He began 
attendance in April of his first grade year and continued to March of his 7* grade year, 

3. Petitioner was retained in the 6* grade and spent approximately 8 years at SAIL 
Public Charter Sohool. 

4, Petitioner's lEPs ftvm March 15, 2006 and March 15, 2005 provides for 100% 
out of ftill time special education. See P-12 aiidP-13 



' Request at 1 , 
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In the Matter ofD.H. 

5. Petitioner attended Frietidship Edison Public C3barter School prior to eorolliumi 
in SAIL and has never attended a DC Public School. 

6. A Match 27, 2006 Newopsychologica! Evaluation perfonmcd by Dr. Joetfce 
James detemwncd that Petitioiwsr is )ftiiKtiomng two to five grade levels behin<! his grade 
level. 5eeP-6,i>age5 

7. The same evaluation recommended, amongst other things, (hat Petitioner be 
ploced in a highly structured classroom with a low student teacher ratio and that 
Petitioner requues intensive reading testruction. See ?-6, page 7 

8. During the hearing Dr. Joctte James credibly testified that Petitioner cviaiuatian 
revealed that he is testing more in the Mental Retardation range although his 
classification is Mentally Delayed, SLI and SLD. She ilarthcr cpitied that his 
perforraai^ce was quite a bit lower than what would be expected since he allegedly was 
recei"W'ng special education acrvjces. 

?>. Dr. Joette Jajjnes sta,ted that a placement where the student classiiicatlott is 
predoniinantly ED would be detrimental to the Petitioner. 

10. Debbie Lourie, the Admissions Coordinator for the KatbfOTuc Thomas 
School staied diar after a review of Petitioner'g! records, admission was offered. She 
concluded that educational benefit could be ai&rdtd consistent with tbe 
recommendaitions of his evaluations and e?dsting lEPs. 

1 1 . Petitioner's mother* Michelle Hawkins credibly testified that she has never 
received a prior notlc<!! of placeojent from DCPS with respect to placement Jfbr the 
Petitioner, 

12. Ms. Hawkins fiirther ciredibly testified that all of Petitioner's iKPs from 
the second grade forward required the same level of services. 

13. Ms. Hav^tois testified that prior to March of 2006 when she had a 
(Jiscussion with Petitigncr's Speech and Longuage Pathologist, aod his Englifih teacher, 
no one at SAIL ever said they could not serve the Petitioner. She ftcrthcr elaborated that 
prj<>r to tibat oonvwsation, it was her iinder.«rtandiEig that SAIL personnel believed that 
Petitioner should continue his enrollment at SAIL. She fiirther explained that although 
Ms. rimansky thought that petitioner should be looking for another placennant that she 
never said that SAIL was an inappropriate placement. While this testimony appeaars less 
credibly, Respondent did not provide aufy evidence or testimony which dijjectly 
contradicted Ms. Hawkins' testimony since Ms, Umansky testified on woss examination 
that she did not discuss the appropiiat^iesa of SAIL for flie Petitioner with Ms. Hawkins. 
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)4. Ms. Hawltins credibly testified that when sdtic attended the July 14, 2006 
Resolution Meeting she had not beca alerted or notified thaL there would be a placement 
meeting. Nor did she expect that anyone other than SAIL personnel and her attorney 
would meet with h«r. 

15. Ms. Hawkins credibly tfi.«!Jified that she did not receive a procedural 
safeguafds manual at the July 14, 2006 mectijag and that there was 00 notice of placement 
given to her at that same meeting. 

16. Dr. Peaglcr, a DCPS Placement Specialist partici]»ted in a conversation 
i^garding placement witli Petitioner and Kespondent at the July 14, 2006 Rcaolution 
Meeting. 

17. No evidence was presented indicating that SACL Public Chartar School 
notified DCPS tliat it could not aerve the Petitioner's jwiftds. 

18. SAIL Public Charter School aclcnowledged that it could not provide 
educational benefit when is sought the paiticipatioa of PCPS at the July 14, 2006 
Resolution Meeting by unilaterally inviting Dr. Pcaglet to participate in the Resolution 
Meeting. 

19. PetitiotMa-'s rejcommendcd Cumpcnwtoty Eduootion Plan is 
conipi«hersive and addresses needs identified by related evaliations. 



ConcIii»ioas of Law 

J. SAIL Public Charter School denied Petitionet ftee appropriate public edtication 
by felling to: 

a. ensure that Petitioner made progress in his academic program; 

b. ensure th^ issuance of an appropriate ngLic« of placeiacnt; or. 

c. initiate SEA participation when it was detennined that the Petitioner 
could not derive educational b«n,sfit ic(tm the placeroent at S.ATT, 



2. Insufficient cvidwce was submitted to support a finding fact that Respondeat 
did not provide for and deliver appropriate instructional and related services pursuant to 
tbe lEP since no witnesses testified with respect to compliance with the Petitioner's IBPs. 

3. The Respondent's attempt to involve PCPS in the plaoemtaut process after the 
filling of the complaint and during the Resolution Session for the Petitionei was 
ineiffeciual and a violalioji of Pcti^onoc^s duo process righte since the Agenda of the 
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Resolution Session was altered by the unilateral iitivitatioa of a DCPS placement 
specialist hy Respondent on Hk day of the Resolution meeting. 

4. Respondent's assertions that no Order can be issued against SAIL Public 
Claarter School vn&t respect to placement since the SAIL allejiedly no authority to pine© 
student outside its jurisdiction is of little relevaDce. Respondent failed to present any 
relevant case law or statute in support of this contention. In opposite of tliis contention. 
Be District of Columbia Municipal Regulations Section 5-3019 states in relevant part: 

3019.2- LEA charters sHall be responsible for ensuring thai 
the retjanmnentft of Part B of the Act, including 
documentfltion of required policies and prac«dnret», are met iti 

regard to children enrolled in thetr schools. . . 

30193- ...LEA Charters are responsible tor special 

education,., placements for children enrolled in their facilities. 

301?.8- LEA ... arc (isj responsible for providing an 
necessary related services to children ttith disabilities 
enrolled in their facilities, cottsistent with these <:hiidre»i'$ 
lEPfl 

3019.9 - When an LEA Charter concludes that it cannot 
serve a child witti a disahjtffy ^woUed in its ifecility nsmg ihc 
tmds availahjie to it, it shall, appeal to DCPS, in its role as 
designee for ffte State Education Agem-y (SEA) for 
assi$fanee. 

3019.11- If* foUovriing an appeal or nolificationw. DCPS 
agrees that a charter nchnal can not serve the child in 
question^ DCPS will assume responsibility for the child .... 

3019.12- PCPS, in. its role as tb,e SEA, will anrange tbr and ftmd 
special education mediation and due process hearings involving 
charter schools if asked to do so by the chatter school, 

5019-13- ...,L11A Charters shall provide their o>wn 
representation at, and he responsible for iinplementation of all 
agreements or dedstottii resulting from, mediatjou and due 
process hearings involving children entrolled in their schooL, 

unless impleroeaation of the agreement or decision is the 
ra«!ponsibility of DCPS as a result of any actions or inactions of 
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PCPS while a child had been enrolled at an LEA Charter school 
or pursuant to federal or local kw or regtjBtion. 

[Emphasis Added] 



Given titja broad dJ»wetion given to the LEA Mid the scope of reaponsibilities 
delegated to the LEA pursuant to the above DCMR sectioos it is arguable that w4wa a 
LEA has defaulted on its obWeatiom uadw the Act and the DCMR, a private school 
placement is "jtfoper under the Act'' if th6 education provided by the private school is 
"teasonably calculated to enable the child to receive educational bcnefits^'*^ "fO]nce a 
court holds that the LEA placement violated IDEA, It is authorized to 'grant such relief as 
the court dctennmes is af^opriate.' ',-.[E]quitable considerations are relevant in 
fashioning relief . , . and the court eiyoys 'ijiroad discretiaa' in so doiiig."^ 

If the LJtiA is aoring as an agwii ufthe SCA and has foiled to sdert the SEA prior to 
the filing of the due process hearing cotnplaiwt that its ability to meet its obligations to the 
studHTil/PBtitioner and the SEA are compromised, theti there has beea HiO shift in the 
btirdeu of the LEA to the SEA. 

There is uothiiig in the related DCMR sections whieh mdjcates that Petitjoncr's 
withdrawal in March of 2006, approximately eight months into the school year and LEA 
funding cycle, would abate its responsibility tor relief to a Petitioner who has suffered 
educational harm. There is nothing in the televaat DCMR sections which suggest that 
the LEA'S alleged inability to issue a notice of placement would preclude the LEA jBfom 
ftnancial responsibility from any resulting placement award Moreover. Petitioner's 
resulting wulateral placement of Petitioner at the Katherine Thomas School for the 



' Florcttee Cwniy School Pivirlat Fmir V. Carter, 5 1 U.S. 7, 11 (1 993). 
'/</., 310 U.S. at 1 3-1 e. 
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remainder of the 2005-2006 school year is kss than reJevant given that Petitiotiet did not 
seek reimbursement in the instant hearing complaint for Petiticmer's enrollmcxxt froto 
March 2006 to June 2006. The complaint does not ask for fatroactive placement The 
PetitJoner seeks as relief placemeui for the dcudl of FAPE within the statute of 
limitations and the Pditioner's disclosures contain JEPs in question for the previous two 
sdioo! years. 



5. Petitioner is the prevailing party in this proceeding. 



ORDIER 

Upon consideration of Petitioner's reqriest for a due process heani^, the partJas^ 
Five Day Diaclosxjre Notices, the testimony presented at the August 30» 2006 hearing, 
and the representations of the parties' counsel at the hearing, this 18* day of September 
2006, it le hereby 

ORDERED, that Respondent, SAIL Public Charter School ftrnd Petitioner at The 
Katherine Thomas School including transportation for the 2006-2007 and the 2006-2007 
school years, 

IT IS FURTHER ORDJIRED^ that within Ibrty-five days of Petitioner's 
enroJhnent tui JEP mcetiog shall be oonvenedl at the Kafherinc Tb.omas School to review 
and revise the Petitioner's lEP as need the team shall also discuss any issues related to the 
implementation of the compensatory education award enumerated below. 

IT IS FURTHER ORDERED, Respondent shall j&ind forty-six hours of after 
school tutoring for reading at the Kalherinc Thomas School, 

IT IS FliKTHER ORDERED, ResponUeiiL shall fund tiventy-thrcc hours of 
after school tutoring in study skills and organization at the Katherinc Thornas School. 

IT IS FURTHER ORDERED, Respondent shall fund the folio-wing software 
within thirty calendar days of Petitioner's finmllment 
Kvwzweil 3000 Lcain Station 
Inspiration or Co Writer or Write Out Loud 

,TT IS FURTHER ORDERED, that Respondent shall reimhurse Petitioner for all 
reasonable attorneys fees consisteTit with any cunenily existing SEA atLomey cost and fee 
guideline? and policy vwith respect to hourly rates. 



ID 
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IT IS Ft;ltTHER OItB£R£)>, Aat if Respondent feils to fund the foUowing 
software within thirty days of Petitioner's enrollment, Petltiocer jnay forivacd iuvoices 
for reimbursenjOTt directly to the Respondent and the Petitioner is to be reimbxwsed for 
the two software products within tm busineas days of submittal to Respondent 

IT IS FURTHER ORDERED, that no later flian May U, 2006 a MDT/IEP 
meetiag ^hall l« convened at the Katheraie Thomas SchcMSl, The team shall discuss and 
detantninc if ESY services are warranted If the team determines that Petitioner 
demonstrates regression during breaks and ESY is required to retain emenejaiK and 
progressing skills, the Respondent shall fund ESV services for the Petitioner for the 
Summer of 2007 since the record contains no evidence of ESY servicea rendered for 
2006 pursuaat to Petitioner' s March 1 5, 2006 lEP meeting. 

IT \^ KtlKTEER ORDERED, that this Order is effective iinraediately- 



Notice of Right to Appeal Hearing Officer' & DecLsiou and Order 

This is the FINAL ADMINISTRATTVE DECISION. An Appeal can be made to a 
coHirt of competent jumdiction within ninety (90) days of ttiis Order's issue date. 




Tonya M. Butler-Truesdsle, Esquire 
Hearing Officer 



Date; September 19, 2006 * 
■J* Record held open for receipt of post hearing submissions until September 16, 2006. On 
September 1 1, 2006, the hearing officer received an additional post hearing motion 
(Plaintiffs OpposiUoil to Defendant's Seplcniber 1, 2006 PiliAg) from Petitioner 
requiring further consideration and affording response time to Respondent. 



Issued: 



^i0L 



Copies to: 

Donna L. Wulkan, Esquire 



11 

-iHrtcrrnwi Nj-q-iins AliV 939e8TSSa2 PQ'-Zl. 900S/BT/60 



Case 1 :06-cv-01821 Document 7-2 Filed 02/02/200T "Page 13 of 13 



In the Matter of DM. 



l765NStK«t,NW 

Washington* U.C. 20036 

(202) 682-3909; Fax: (202) 955-1015 

Paul Dalton, EsqudTe 
1008 Pe»dleto3i Street 
Alexandria, VA 223 14 

Quinne Hanis-Lindsey, Esquire 
Office of tlie General Counsel, DCPS 
825 North Capitol Street, N.H, 
9* Floor 
Waabiiigloii, D.C. 20002 
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